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EDITORIAL NOTES. 


Chief Justice David A. Depue has formally filed his resignation, to 
take effect next November, at the close of his thirty-fifth consecutive year 
as a Justice of the Supreme court of this state. The views of the Journal 
coincided with those of all classes of men and newspapers, as well as all 
members of the Bar 2f this state, at the time of the appointment of Mr. 
Justice Depue to succeed Chief Justice Magie, and there is no reason now 
to qualify the remarks then made. Were it necessary to repeat them, we 
should simply enlarge upon what was said and extend, if possible, the 
scope of eulogium. There has been no justice of the Supreme court of 
New Jersey since the beginning of the colonial appointments, in 1704, 
whose term has been so lengthy as that of Mr. Justice Depue, if we are 
rightly informed. And we do not believe that any preceding justice has 
done more, or as much, to fix the course of judicial construction in this 
state, especially on matters relating to practice and on that of commercial 
paper. In paying tribute to his associates, Chief Justice Dixon said, on 
January 26: “Chief Justice Depue has enriched the judicial reports of New 
Jersey with more legal learning than any of his predecessors or contem- 
poraries and has served his generation most worthily.”” This comprises in 
one brief sentence the feeling of the entire Bar of this state, which is not 
based solely upon personal affection for the great jurist, but upon 
an accurate knowledge of the character and scope of his opinions. Gov- 
ernor Voorhees has paid this tribute: “In him the people of the state rec- 
ognize the man of schoiarly attainments and pure character, the lawyer 
deeply learned and, above all, the just judge.” Mr. Justice Gummere 
says that “with the retirement of the Chief Justice the state loses the ser- 
vices of one of the ablest judges who has ever sat upon our Bench,” and 
further that while he “has illumined every branch of the law,” yet, in his 
judgment, “his best work—so far as the benefit resulting to the public is 
concerned—has been done in connection with the law regulating commer- 
cial paper.” Mr. Justice Fort says that during the time that Mr. Justice 
Depue presided over the Essex courts “no man ever questioned either his 
integrity, impartiality or his inherent love of justice.” All this praise is 
deserved and it must be gratifying to the Chief Justice that it is extended 
2. ~— now and is not reserved for expression after he has passed out of 
this life. 


It is, of course, unusual for a member of the judicial Bench to resign 
his office to take effect nine months after filing the resignation, but it is 
well understood that this is done in the present case in order to permit 
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the Governor to appoint, and the State Senate to confirm, the successor 
to the Chief Justice, while the time is fixed as it is in order that the latter 
may exactly round out a period of thirty-five years in his tenure of office. 
Within a day or two of the filing of the resignation, the Governor, it is 
said, tendered the office of Chief Justice to Attorney-General John W. 
Griggs, who declined it, and then to Mr. Justice William 5S. Gummere, 
who accepted it. The newspapers of the state have not been enthusiastic 
over the appointment of Mr. Justice Gummere, but we know of no reason 
except for his well-advertised decision in the case of Graham vy. Consoli- 
dated Traction Co., of which our own views have been heretofore 
expressed. As his opinion in that case has subsequently met, as to its 
legal principles, with the affirmance of other members of our highest 
court, it is now to be taken for granted that it represents with all its 
harshness the present status of the law in New Jersey. We do not believe 
in the law and we did not like the peculiar phraseology of the first opin- 
ion, but there is no reason whatever to suppose that Mr. Justice Gummere 
will not make an able and satisfactory Chief Justice. Upon the ground 
of promotion, there is considerable interest on the part of some members 
of the Bar to know why Mr. Justice Dixon or Mr. Justice Van Syckel, 
one of whom has sat upon the Bench since 1875, and the other since 1869, 
could not have been named for the office. But, of course, the political 
views of the latter have been considered a barrier, and the past health of 
Mr. Justice Dixon must be the only ground for passing him over. 


The argument made by Attorney-General Griggs before the United 
States Supreme court in December, and on different dates until and 
including January 11, in the case of Goetze v. United States, and other 
similar cases, has been printed in full in pamphlet form and makes two 
hundred and six pages. It is, as a whole, an argument of great power 
and clearness and of charming rhetoric. ‘The opinion of those who read 
it is to the effect that it is a worthy successor to those other great argu- 
ments which have been made before the highest tribunal of the Union, 
by men like Webster and his compeers, and, after carefully reading it, we 
share in this opinion. One cannot foresee what position the court will 
take respecting the question before it, but it is apparent from the Attor- 
ney-General’s argument that the question is altogether as important and 
far-reaching as any which has come before the court since its earliest days. 
Mr. Griggs appears to have thoroughly prepared himself, and his 
argument contains a recital of the positions taken by the officers of our 
Government and the judges of our leading courts since the formation of 
the Constitution. The argument is a strong, bold and lofty, but not an 
ingenious one, using the latter term in the customary sense of making 
“the worse appear the better reason.’”” It is entirely logical, wholly 
patriotic, devoid of any of the claptrap reasoning of those who delight in 
sophistries, and, in our judgment, convincing. It is broad, and up to the 
times. At the same time, we believe it wholly keeps within the purview 
of the spirit of that great Constitution, which was made by our forefathers, 
who happily breathed into that instrument a spirit beyond their actual 
foresight. None of these founders could have dreamed of the growth of 
our Republic, nor the rise of these gigantic questions c mnecerning the gov- 
ernment of territory far removed from this continent, some of which may 
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be the seat of future states. But they did have the true view of all they 
saw, and the true spirit of watchmen upon the towers looking out toward 
the sunrise. Every lawyer in our country ought to read this speech 
of the Attorney-General. It will help many a narrow-minded man to 
form different conclusions from those he now possesses concerning the 
possibilities in store for future America should the court adopt his views. 


judge Simeon E. Baldwin, of the Connecticut Supreme Court of 
Errors, has written a signed article in which he declares that the only 
proper punishment for a kidnaper is flogging. Starting out with the 
statement that “the kidnaper of a child is one of the meanest of criminals,” 
it goes on to say that too severe penalties in this case, as in others, are apt 
to prevent conviction. “Juries will hesitate to bring in a verdict of guilty 
when they know the legal consequences will be capital punishment, or 
anything that approaches to it.” In setting forth what should be the 
proper punishment, and the reason, he says: “Kidnaping is a crime of 
physical violence. Nature therefore suggests that it should be requited 
with some physical violence. Imprisonment is the use of but a negative 
kind of force. It is worth something as a terror to kidnapers, but there 
can be added to it what will make it dreaded far more. ‘This is whipping. 
Such a scoundrel as the kidnaper of the Cudahy boy should be flogged 
as well as imprisoned. That he will feel. It is an argument against the 
repetition of the offense which he will fully appreciate. It is addressed to 
his understanding, and he wili have no trouble in taking in its full mean- 
ing. He knows well that whipping hurts.”” We cannot believe that in 
any state, even in Connecticut, where they are still supposed to be lovers 
of “Blue Laws,” and perhaps not even Delaware, is there likelihood of 
return to the whipping post, whether the whipping be administered in 
private or in public. Still the article of Judge Baldwin may accomplish 
some good in calling renewed attention to the dastardly crime of kid- 
naping, which every iegislature for 1901 will, we venture to say, be con- 
sidering in some way or other. Our own New Jersey legislature has 
already some bill before it on the subject, because recent occurrences in 
this direction have stirred up the whole American people. 


The last recorded crime of burning a negro at the stake occurred in 
broad daylight in Leavenworth, Kansas, one of the last places where it 
would be thought it could be possible for a crowd of men, women and 
children to gather together, watch the pouring of coal oil on a human 
being, hear his piteous exclamations and take pleasure in the act of bar- 
barity. The New York “World” in referring to the subject, a few days 
later, well says that there is in the bit of news “a profound lesson,” and 
adds what will probably pass generally as the truth, that the people of 
Leavenworth are “no worse than the people of other parts of Christen- 
dom.’” We should be glad to believe that the people of that city are a 
little worse than they are in most other parts of the country, but, if not, 
then is not the ‘““World’s” interrogatory well put when it asks: “Who is 
civilized? Are you? To what extent?” It isa sad subject and a fit one 
for the pulpits of the land to deal with. We cannot conceive of a state 
of feeling in any civilized community, at this day, which would prompt 
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such an occurrence as that at Leavenworth. Nevertheless, the event 
took place, and other similar events have taken place in various portions 
of the West and South, and even in the North, during the past decade. 
The arm of the law in the states where these scenes occurred appears to 
be powerless to do justice after the commission of the crime, much less to 
prevent its happening. A civilization in which thousands of people in 
a city could not be restrained from burning a human being at the stake, 
whatever may have been his crime, is one which would seem to be better 
fitted for some parts of Africa than America, and we are not sure that an 
event like this at Leavenworth could have happened in the interior of 
China. 


The finding of the jury in the murder cases in Paterson has been gen- 
erally approved, except by those who would have convicted the defend- 
ants of a first degree crime, and much more has been the approval of the 
conduct of court, counsel and jury in the celerity of the trial. There was 
but one trial of three murderers, a circumstance of itself which shows that 
the movement of the machinery of justice in New Jersey is in good hands. 
In almost any other state counsel for the defense would have applied for 
a division of the trials, on some pretense or other. In this case the only 
application for a division of issues was in that of the fourth person accused, 
and it was granted for reasons published elsewhere in this issue of the 
Journal. The three men were called upon to stand trial on a Monday 
morning and on Friday night the trial was ended, with a verdict of guilty 
of murder in the second degree. ‘There was a mass of testimony, includ- 
ing that of experts, and not less than five counsel were engaged in the 
summing up. A jury of twelve men was selected within two hours from 
the time the first name was called, and there was at no stage of the trial 
delay on the part of anybody toward bringing it to a conclusion. We 
can well understand why the New York press, with the knowledge of the 
Molineaux case freshly before them, could wonder at the celerity of jus- 
tice in New Jersey. But the fact is that this is the manner in which mur- 
der trials have been conducted in this state in the past. The New York 
“Tribune” said it “was a model trial, which should be studied as an 
example by other courts, particularly in our own State of New York.” 
This is true. And it would have been as true if the trial had been con- 
ducted in any other county of the state, aside from that in which Mr. 
Justice Dixon has jurisdiction. Chief Justice Depue, Mr. Justice Van 
Syckel, or any other of the expert judges of our Supreme court Bench, 
would have been as alert and successful in this regard as Mr. Justice 
Dixon. Because, the fact is that all our New Jersey justices have the 
same general mould of thought in matters of this kind. They are con- 
servative as to innovations and strong in the matter of quickly doing exact 
justice. This is not to take any praise away from Mr. Justice Dixon, 
because he has long stood among the very forefront of those members of 
our judiciary whom evildoers have feared and welldoers praised. He is 
a model judge, always has been and always will be, while he sits upon the 

sench. His clearcut charge was just like all his charges to juries, neither 
better nor worse, but logical, practical, brief and perfectly fair. The 


jurymen reached probably the only conclusion which any other set of 


jurymen sitting in that box would have reached. 
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The charge of Mr. Justice Dixon in the Bosschieter case, to which 
we have referred above, is not printed by us in this issue, solely because, 
while public interest in it has been strong, it reveals no new points of 
law. It could not reveal them, because the case was a plain one; not 
altogether as to its evidence, but wholly so as to its legal features. What 
the Judge did say, aside from this review of the evidence, which might 
interest some members of the Bar, was the following: ‘Under this indict- 
ment it will be lawful for you to render a verdict that the defendants are 
not guilty, or that some of the defendants are not guilty and some of them 
are guilty, or that all are guilty, and, as to those whom you find guilty, it 
will be lawful for you to find some guilty of rape and some guilty of mur- 
der, or that all are guilty of rape or murder. In your deliberations you 
are to bear in mind the legal rule pertinent to all criminal prosecutions in 
this state, that each defendant is to have the benefit of reasonable doubt; 
that if there be reasonable doubt whether a defendant be guilty or inno- 
cent, he is to be declared not guilty; that if he be proven guilty, but there 
is reasonable doubt whether his guilt is of a higher or lower grade of 
crime, he is to be convicted only of the lower grade. But by reasonable 
doubt is not meant a hesitation of the mind to accept proof because of a 
mere chance or possibility of error. It means, rather, some uncertainty of 
judgment for which a reason satisfactory to the conscience can be given 
after all the evidence has been fully considered with a sincere desire to 
ascertain the truth. Nor is doubt reasonable in this sense, if it spring 
from a fear or dislike of the consequences to follow from a declaration of 
the truth. The mind must be regardless of these consequences, save as 
they may operate as an incentive in the search for truth.” And again: 
“Just here, it is proper to state to you the legal rule with regard to the 
alleged confession of Death. It is not to be regarded as evidence of the 
guilt of the other defendants. It is evidence on the question of his own 
guilt, if you are satisfied he made it. Plainly, if a man confesses himself 
guilty of crime, when he can perceive no motive for him to incriminate 
himself falsely, his confession would tend strongly to convince us of his 
guilt. But its probative force is lessened as motive to pervert the truth 
appears. Whether there appears to have been here any such motive in 
the mind of Death, and what weight shall be given to the evidence of his 
confession as proof of his guilt in this case, are matters for your determin- 
ation.” The conclusion of the Justice’s charge was very impressive. 


The sentence in the cases ailuded to above was as severe as the law 
permits. The maximum punishment for murder in the second degree is 
imprisonment for thirty years, and this penalty was meted out. The 
fourth defendant, Kerr, pleaded “non vult’” subsequent to the trial of his 
partners in crime, to the minor charge of assault, and was sentenced also 
to the extreme penalty, fifteen years. The Justice’s sentences are likely 
to prove historic, and we extract from them the following, uttered in 
addressing Death, McAlister and Campbell: ‘From time immemorial the 
legal penalty for a crime of that nature has been death, but the leniency of 
the jury in the exercise of their lawful authority has saved you from the 
gallows, and no further leniency can be expected in this tribunal, whose 
proper function is not to make the laws, not to carry out personal senti- 
ment, but to administer the laws as they are framed. It is true that the 
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sentence which | am about to pronounce will destroy your lives, it will 
obliterate every prospect that once, perhaps, was so bright before you, of 
an honorable existence among your fellows; and all for the deeds of that 
dreadful night. I cannot make distinction among you, for | am not to 
punish or reward you for your previous conduct, but for this crime ot 
which you are convicted, and for which alone is sentence to be imposed; 
and I cannot say that in the commission of that offense there was any 
difference among you. I trust, therefore, that the fearful consequence of 
that awful night may help to teach the young men and the young women 
of this community that no mattter what may be their ambition, no matter 
what may be their intellectual qualities, they cannot hope to secure happi- 
ness outside of the paths of virtue and honor.” 

Just as we go to press the appointments are announced of Hon. 
Charles E. Hendrickson, of Mount Holly, who has been an acceptable 
Lay Judge of the Court of Errors and Appeals, to be a Justice of the 
State Supreme court, to fill the vacancy occasioned by the death of Mr. 
Justice Ludlow. Also of the appointment of Hon. Mahlon Pitney, of 
Morristown, ex-member of Congress and present State Senator, to be a 
member of the same court, to fill the vacancy occasioned by the promotion 
of Mr. Justice Gummere. We shall refer to both appointments in our 
next issue, and merely remark now that they are entirely satisfactory t 
the Bar and to the public generally. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY BAR. 


(Thirtieth Article). 
Junge Witiiam L. Dayron. 
(Continued. ) 

When Judge Dayton retired from the United States Senate in 1851, 
he immediately took up the practice of his profession, to which he devoted 
his time and energies for the next ten years of his life, 

He had acquired renown and fame in the Senate, so that when he 
returned to the Bar, he was immediately sought after by a numerous 
clientage, and soon became one of the leading members of the Bar of this 
state. The fact is, that in nearly all of the important causes which arose 
in our state courts, from 1851 to 1861, he was engaged on one side or the 
other. 

In 1857 Governor William A. Newell appointed him Attorney-Gen- 
eral of the state, and he held that position until he resigned to go to 
France. As Attorney-General he was engaged in prosecuting some of 
the most atrocious murder trials in our history of crime; in these prose- 
cutions he was very successful, and achieved as much fame at the criminal 
Bar as he had done in the United States Senate. 

When Judge Douglas opened the question of Popular Sovereignty 
in the territories on the question of slavery, followed by the repeal of the 
Missouri Compromise in 1854, this measure brought Judge Dayton 
immediately into politics again. He had been a Whig. The Whig party 
in 1852 put its last Pre -sidential ticket in the field, headed by General 
Winfield Scott, and the Democrats put their ticket in the field, headed by 
Mr. Franklin Pierce. The Democratic ticket was elected. 
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Upon the re-opening of the slavery question in 1854, a new party 
was formed, and it was named the Republican party. This new party 
was formed from old parties, and drew its members mainly from the old 
Whig party, with accessions from the Americans, or Know Nothings, a 
new party which had also been organized, and from the Democratic 
party those who were opposed to the extension of slavery, and who denied 
the right of slaveholders to emigrate with their slaves to free territory and 
have their slaves protected there as property, except by some local stat- 
utory law or by some rule of law promulgated for that purpose by the 
courts. 

The Presidential campaign of 1856 opened with three Presidential 
tickets in the field: The Republican ticket, headed by General John C. 
Fremont for President, and William L.. Dayton for Vice-President; the 
Democratic ticket, headed by James Buchanan for President, and John 
C. Breckenridge for Vice-President, and the American ticket, headed by 
ex-President Millard lillmore for President, and A. J. Donelson for Vice- 
President. The Democratic ticket was elected. 

The question as to the extension of slavery during President Buch- 
anan’s administration grew rapidly and became the all-absorbing political 
question. ‘The fires which had been kindled were fanned by the extensive 
slaveholders of the South, known as “fire eaters,” and the Abolitionists 
of the North. The men of the South threatened to secede and dissolve 
the Union. The sentiment of the North was utterly opposed to such a 
measure. 

The Presidential campaign of 1860 approached amid great excite- 
ment. William L.. Dayton loomed up as a Presidential candidate from 
New Jersey. I was so much impressed with his fitness for the office that 
[ went to see Mr. Horace Greeley to ascertain if he would publish a letter 
advocating his nomination. Mr. Greeley replied that he intended to open 
the columns of the “Tribune” to Mr. Dayton’s friends at the proper time. 
[ prepared the letter, and it appeared in the “Tribune” on December 24, 
1859, under the nom de plume of “A Jerseyman.” I have recently looked 
up this letter, and as it gives, it seems to me, a more clear and full state- 
ment of our state and national politics at that time, than | might prepare 
now, I have concluded to give here the greater portion of this letter, dated 
December 24, 1859: 

“The great struggle which is to decide the destinies of this nation for 
another period of four years, and the fate probably of millions yet unborn, 
is soon to be decided, and it behooves all persons who have at heart the 
welfare of this great country to reflect upon the men and principles which 
they intend to adopt and carry forward into the contest. 

“All men who are at all conversant with the politics of the times 
must admit that the Presidential contest is narrowed down to a few states, 
owing to the peculiar manner in which the parties are made up and the 
issues formed. The question of Squatter Sovereignty is one that has 
distracted the Democratic party, and the legislation of the country for the 
last few years has tended in its favor and does much to overthrow the old 
rules, and establish it as one of the fundamental rules of the Government; 
yet there are many prominent minds who cannot yield to it their assent, 
and who hold that slavery in the territories must be controlled by the will 
of Congress, where the wisdom of the nation is assembled, and where its 
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discussion is productive of good instead of evil, instead of having that 
question left to a few agitators in a new territory, where it is beyond the 
control of the conservative element of the country, and who look to a 
change in the administration to have legislation upon this subject brought 
back to the old and well-established rule. 

“Fortunately both for the North and South, there is a conservative 
element in both political parties which must be reached, and which will 
undoubtedly control the next Presidential contest, and in the selection of 
the candidates that element must be consulted. 

“As New Jersey will undoubtedly be one of the few states which will 
turn the seale in the coming election. and as the same conservative ele- 
ment which pervades Pennsyvivania prevails in New Jersey, it is very 
important that special attention should be given to a candidate that would 
be likely to carry these two states. 

“In New Jersey we look to WILLIAM L. DAYTON as that man. 
He is a conservative man, living in a conservative state, a state looked 
upon with more favor at the South than any of the free states; a state 
where very many of the prominent men of the South have been educated, 
and where Southern families are now sending their sons to be educated at 
Princeton, and as far North as it will do to send them if they wish to have 
them hold any position upon their return home. 

“Governor Seward is looked upon with disfavor in New Jersey, and 
as being out of the question, and Judge Douglas is looked upon with no 
more favor. In fact, the Democratic party is divided between the Admin- 
istration and the Douglas men, but the Administration party is largely in 
the ascendency, and if Judge Douglas should be nominated at Charleston, 
he will be unable to carry New Jersey. The leading Democrats of the 
state look upon Judge Douglas’s nomination as out of the question. 

“Breckenridge undoubtedly leads the Administration party in this 
state, and is looked upon with more favor by the Democrats than any 
other. 
“At the last election General Wright was running as the Adminis- 
tration candidate for Governor and was defeated. The General charges 
his defeat mainly to Judge Ryerson, of Sussex county, who is looked upon 
as a Douglas Democrat. In the Gubernatorial election of 1856, Sussex 
county gave Alexander, Democrat, for Governor, 1,500 majority, and in 
the present election the same county gave Wright only about 600 major- 
itv, and the counties of Warren and Hunterdon were also much dis- 
affected, and Wright, charging his defeat mainly to the leaders of the 
Douglas Democrats, and the Administration or Pro-Slavery Democrats 
being largely in the ascendency, puts New Jersey in a doubtful position 
for the Democrats. Judge Dayton being in a position to unite all the 
elements of the Opposition more thoroughly than any other man, must 
lead the public men cf the opposition to look upon his nomination with 
much favor, as no man is more likely to carry New Jersey and Pennsyl- 


vania than he is. 
“The idea that Bates, of Missouri, is looked upon with favor in New 


Jersey, has been more strongly put than the facts would justify. The 
people of New Jersey have hardly thought of him as a candidate, but both 
parties of the opposition look upon Judge Dayton with great favor, and 
will undoubtedly press him strongly in the convention. 
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“A correspondent of the New York ‘Times,’ from Louisville, ky., 
brings forward Bates and Bell as likely to unite the opposition and carry 
the States of Kentucky, Tennessee and Missouri, | should think should be 
taken with some grains of allowance, as no man in the opposition at the 
North has any idea of carrying those states with any man who would be 
at all acceptable to the North. Neither Bates, Bell nor Crittenden can 
-arry Northern states enough to make him President. 

‘It is far more important that a candidate should be looked to who 
vould be likely to carry New York, Illinois, Pennsylvania and New 
jersey. 

“In traveling through the western part of the State of New York a 
short time since, Seward was discussed with much favor, and evidently 
stands much more prominent in the western than the eastern part of the 
state, but he undoubtedly has not the strength out of the state that Judge 
Dayton has, or many other prominent men at the North that might be 
named, although I think that the crusade at the South made against him 
is turning public feeling at the North greatly in his favor, and if it should 
be carried much further, he will be looked upon as a persecuted man, and 
thus turn the feeling of the people greatly in his favor. 

“Governor Wise and his comrades are using the Harper’s Ferry 
massacre to alienate the South against the North and make it a unit 
upon him to secure his election. And gl a matter that should have 
been left exclusively with the courts to settle at a proper time is wantonly 
made a state and pation theme for the csc of creating public favor 
ind public prejudice. If*John Brown’ and his comrades had been quietly 
put in prison, time hs for his wounds to heal, and passion allowed to 
subside into judgment, in the minds of the Charlestown people, and proper 
counsel procured, with time to make preparation for his defense, Brown’s 
trial would not have attracted more than a reasonable amount of public 
attention; and if he had been hanged under such a conviction, the public, 
both North and South, would have been satisfied. As it has been, 
Brown's trial upon a cart in the court room is probably without a parallel 
in the history of the country; and instead of his being tried by the sound 
judgment of the people, he has been tried by a panic-stricken community, 

where passion appears to have been the ruling element. 


“The conservative element of the North undoubtedly has as great an 
abhorrence for the deeds of John Brown as the South, and would have 
passed as severe a sentence upon him. It is not the thing done that meets 
the disapprobation of the North (for the great majority of the people 
North believe that John Brown had forfeited his life to the state, which 
he himself never denied), but it is the manner of doing it. They cannot 
well see why Brown should be so summarily dispatched, while Hunter, 
who acknowledged that he was guilty of deliberate murder by taking the 
life of Thompson as a retaliation for the life of his relative, should go 
unpunished, and the act receive official endorsement in Virginia. It is 
this that will strengthen Northern feeling—that will show the South that 
there is a North, and an opposition party—not to be despised, but to be 
respected, and who have the ability and will maintain their rights, not for 
the purpose of degrading or injuring the South, but for self-respect and 
Our OWN preservation. 
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The Republican politicians of the State of New York decided to invite 
three of the most eminent statesmen in the Republican party to come to 
New York and address them at Cooper Union with a view of selecting a 
Republican candidate for President. No greater compliment could have 
been paid to the gentlemen selected. The gentlemen were: Abraham 
Lincoln, of Illinois; William H. Seward, of New York, and William L. 
Dayton, of New Jersey. The three addresses were all able and all pub- 
lished at length in the New York papers. 

This introduced Mr. Lincoln to a New York audience and to 
the East. Mr. Lincoln went to Hartford, Connecticut, and delivered his 
address there and was the means of creating the organization of the 
“Wide-Awakes,” companies formed and uniformed with rubber capes, 
military caps and carrying in their parades lighted torches. ‘These 
parades became an important part of the campaign. It was this military 
drill which the Wide-Awakes got in the fall of 1860 that made the advance 
Union Army of 1861. 

The campaign opened in 1860 with four Presidential tickets in the 
field: The Republican ticket, headed by Abraham Lincoln for President 
and Hannibal Hamlin for Vice-President; the regular Democratic ticket, 
with Stephen A. Douglas for President and Johnson for Vice-Presi- 
dent; the Democrats who seceded from the Democratic Convention at 
Charleston, naming themselves the ‘National Democrats,” headed their 
ticket with John C. Breckenridge for President and Lane for Vice-Presi- 
dent, and the Nationa! Constitutional Union Party headed their ticket 
with John Bell for President and Edward Everett for Vice-President. 
This latter party was composed of the Americans and old-line Whigs in 
the main. 

The two Democratic tickets were supported by the regular Demo- 
crats, who headed their ticket with Stephen A. Douglas and represented 
the Free Soil element in the Democratic party. The Pro-Slavery party, 
which created a Remp Convention, headed their ticket with John C. 
sreckenridge. So the Democratic party went into the canvass with 
divided ranks. 

In New Jersey, shortly before the election, the three parties opposed 
to the Republican party united on a fusion ticket, giving Mr. Douglas 
three electors, to Mr. Bell two electors and to Mr. Breckenridge two 
electors. If this combination had been carried out in good faith, the 
fusion ticket would have been elected. But some of the supporters of 
Mr. Douglas would not vote the fusion ticket and put in the field 
Douglas ticket with the three Douglas electors placed on the fusion ticket. 
This ticket, combined with the votes for Mr. Douglas on the fusion ticket, 
gave him three electoral votes and defeated the other four electors on the 
fusion ticket and gave four electoral votes to Mr. Lincoln. The result of 
the general election was that Mr. Lincoln received, in the electoral college, 
180 votes, Mr. Breckenridge 72 votes, Mr. Bell 39 votes and Mr. Douglas 
12 votes. In the popular vote Mr. Lincoln received 1,866,452 and Mr. 
Douglas 1,375,141. With this large popular vote Mr. Douglas carried 
the State of Missouri and three votes in the State of New Jersey. Mr. 
Breckenridge received 847,953 votes and Mr. Bell 590,631. We see that 
Mr. Lincoln and Mr. Douglas, who represented a Free Soil sentiment, 
polled 3,241,593 votes, while the Breckenridge party, representing the 
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OF THE VALUE 





Pro-Slavery party, only polled 847,953 votes. A portion of the vote cast 
for Mr. Bell was evidently in favor of Slavery; while the Northern vote 
of the party can hardly be classified. 

At the assembling of the Republican Convention, in Chicago, in May, 
1860, twelve gentlemen were put in nomination for President. On the 
first ballot Mr. Seward received 2734 votes, Mr. Lincoln 102 and Mr. 
Davton 14. The State of New York voted for Mr. Seward, the State 
of Pennsylvania for Mr. Cameron and the State of New Jersey for Mr. 
Dayton. It was quite evident from the start that the question was 
narrowed to Mr. Seward and Mr. Lincoln. On the second ballot Mr. 
Lincoln made large gains. On the third ballot Mr. Lincoln was nom- 
inated. The whole number of votes cast was 466; necessary to a choice, 
234. On the roll call Mr. Lincoln was barely nominated, but the states 
at once began to change to Mr. Lincoln, and when the vote was 
announced Mr. Lincoln had 354 votes. New Jersey, on the third ballot, 
voted as follows: Lincoln, 8; Seward, 5; Dayton, 1. 

Prior to the formation of the Republican party the political partnership 
between Mr. Seward, Weed and Greeley had been dissolved by an open 
letter, published in the “Tribune” by Mr. Greeley, whereby he withdrew. 
Mr. Greeley complained that Mr. Seward and Mr. Weed got the honors 
and controlled the offices of the party, while he got nothing, and in the 
letter he made this remark: “I will return to my garret and to my crust.” 
This put Mr. Greeley in opposition to Mr. Seward, and as the State of 
New York had adopted the unit rule for the delegation at the Chicago 
Convention, this ruled Mr. Greeley out; but he was elected a delegate to 
the convention from the young State of Oregon, and he took his seat in 
the convention as a delegate from that state. He became a free lance 
and aided powerfully in the defeat of Mr. Seward and the nomination of 
Mr. Lincoln. 

JACOB WEART. 
Jersey City, N. J., January, 1901. 
(To be continued, ) 


OF THE VALUE OF OLD INSTITUTIONS. 


‘That which from hour to hour in every country, governed despotically or otherwise, produces 
the obedience making political action possible, is the accumulated and organized sentiment felt to- 
ward inherited institutions made sacred by tradition.” (H. Spencer in ‘‘Principles of Sociology,”’ Vol. 
II, Sec. 469, p. 327.) , 


‘All experience has shown that it is only in institutional life that the needful combination of 
stability, continuity and liberty is secured.’ (T. H. Giddings in ‘’ Principles of Sociology,” p. 396.) 


A few years ago the Supreme court of the United States was over- 
whelmed with business and some measure became necessary to provide 
additional machinery to enable the mill of justice to grind its huge grist. 
A “Circuit Court of Appeals” was accordingly established as an inter- 
mediate appellate tribunal below the Supreme court. Let us suppose 
that an amendment to the Constitution had been proposed at that time 
for the purpose of erecting an appellate tribunal composed of other judges. 
above the Supreme court, with authority to review the decisions of the 
latter. It is needless to say that such a proposition would have evoked 
on every hand a surprised and contemptuous dissent. Perhaps some one 
curious about the development of social institutions might have asked 
why the proposition should not, at least, have a hearing, and one may 
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easily imagine that a dialogue something like the following might have 
taken place: : = 

“Why do you want to make a new court above the Supreme court? 

“T answer that by asking why you want to make a new court below 
it? You want two appellate courts ‘because the one we have isn’t enough 
for the business. Now, what difference can it make, except in name, 
which court is ‘above?? We'll call the new one the ‘Supreme court,’ if 
you like, and the old one the ‘Court of Appeals.’ ’ 

“Do you attach no value to an established institution? The present 
Supreme court has a history.’ 

‘Do you attach no value to an established order? It makes less 
tearing up to put a cap on top a column than a new section in the middle 
of it. The present judicial system has an integrated and well-known 
order; it’s a simpler matter to clap another court on top than to pry the 
thing apart and slip one in between.” 

‘Then what is the reason that the people don’t take to your propo- 
sition ?” 

“Sentiment, I suppose. It’s a matter of names. I go in for practical 
results, and tell me what practical difference it makes whether the court of 
last resort is called the Supreme court or the Court of Appeals?” 

“The practical difference in the matter is that in one case we preserve 
an old institution, and in the other we substitute for it a new one. Other 
things equal, an old institution is always better than a new.” 

“Why?” 

‘Because all important institutions are rooted in the minds of men; 
they depend for their vitality and influence upon affections and habits of 
respect and conformity which are inculcated by long usage. Such 
affections and habits are not to be drawn on tap. They are growths and 
inheritances. How much affection was felt for the Federal Constitution 
in the first ten years of its existence? How much now? Compare the 
strength of the public sentiment which upholds and enforces the decisions 
of the Supreme court of the nation then and now. Do you imagine that 
you can make a great social institution on demand, as you would make a 
pair of shoes? You may indeed construct it on paper, organize it and 
set it up; but whether it will go at all, and if at all, how well, depends 
entirely upon how it fits in with the needs, habits and tastes of the people. 
All of that is matter of experiment. I take it that the whole social fabric 
consists of institutions, and in progressive societies they are in constant 
process of gradual change. That which distinguishes the wisely conserva- 
tive, and therefore safely progressive, peoples, is the wisdom with which 
they preserve and adapt to new conditions those institutions which are 
still useful and which have grown out of the soil. For such structures are 
supported by the enormous force of organized and inherited social 
traditions, and it is only the unthinking, or the theorist, who would 
lightly subvert them. The people would not care a straw for your new 
court. They know and respect the old Supreme court, for it and its 
great history have come down together from their fathers. You cannot 
cozen them by shifting an old name and jurisdiction from the ancient 
institution to your upstart tribunal. If it were forced upon them by some 
outside power or by the accidents of political intrigue it might have their 
obedience, but not their affection.” 
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ut we intend to keep the old Supreme court.” 

“No; for a court consists of its judges and their official power. The 
essence of the old institution lies in the supremacy of its judges in judicial 
affairs. What you keep will be no longer the same institution. You will 
keep its name and its tr: ippings, but its power and its dignity, that which 
has made and which now maintains its high estate, will be gone forever.” 


CHARLES H. HARTSHORNE. 


Jersey City, January, 1901. 


IN RE ESTATE OF JOEL BLACKSLEE, DECEASED. 


(Mercer County Greene : Court, January 5, 1901.) 

Probate of will—Signing by a authenticating it as his will, is a 
cross.—The affixing of the mark of _ sufficient signing under our statute 
a cross to a will by the deceased, concerning wills. 
with the intent of verifying and 


RELLSTAB, J.: The question in this case is whether the paper 
offered as the will of Joel B lackslee has been signed in accordance with 
our statute. 

Joel Blackslee’s name appears only in the body of the instrument. 
At the end thereof appears the date and the phrase, “Witness my cross,’ 
followed with the mark of a cross. The names of two witnesses appear 
on this paper. The ordinary attestation clause is not present. The 
affidavits of these witnesses show that the cross was affixed by the 
deceased to the paper; they also show that every other statutory require- 
ment in the execution of wills has been complied with, so that if the 
making of the cross in the manner stated is a sufficient signing under our 
statute the will should be probated. Our statute does not expressly 
permit the signing of a last will and testament by a mark; it requires in 
terms that the will be in writing and be signed by the testator; that the 
signature shall be made by him or the making thereof acknowledged by 
him. 

The word “signature” in the Century Dictionary is defined to be: 

1. A distinguishing sign, mark or manifestation. 

3. Name of a person or something used as representing his name, 
affixed or appended te a writing or the like, either by himself or deputy, 
as a verification, authentication or assent. 

One of the illustrations given of such a signing is a mark or sign of 
the cross. 

In the McElwaine Case, reported in 3 C. E. Green 499-503, the 
court said: “The signing required by the statute must be held to be 
some signature, making some mark or signature upon the paper so as to 
identify and give efficacy to it by some act and not by words merely.” 

[In Fritz v. Turner, 1 Dick. Ch. 515, the court said, after reference 
made to the McElwaine case: “The important question is, whether the 
testator had the purpose to write his name or make his mark upon the 
will as his signature to it, and whether, in fact, he did make such a physical 
effort to sign as resulted in a mark upon the paper by which the paper 
could be identified.” 
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In American & English Enc. of Law, Vol. 29, p. 169, it is said: 
“The first essential of a valid signature is that the name or mark be put 
upon the paper or subsequently adopted with the intent of finally authen- 
ticating the instrument so that no further signature on the maker's part 1. 
contemplated.” 

“Affixing initials, Christian name or assumed name is taken as a 
mark.” Idem., p. 170. 

“Imperfect or indistinct subscription, a wrong name written against 
the mark or a name wrongly used in body of the will, or that testator’s 
hand was guided by another in signing or making mark, are all sufficient 










signing.” Idem., p. 171. 

In re Knox, 18 Atl. Rep. 1,021, Mitchell, J., for the Pennsylvania 
Supreme court, on the subject of meaning of “signing” and “signature,” 
after referring to Webster's definition, said: “All the definitions include 
a mark, and no dictionary limits a signature to a written name. There 
can be no doubt that, historically, and down to very modern times, the 
ordinary signature was the mark of a cross; and there is perhaps as little 
question that in the general diffusion of education at the present day the 
ordinary use of the word implies the written name. But this implication 7 
is not even yet necessary and universal. The man who cannot write is 4 
now happily an exception in our commonweaith, but he has not yet 
entirely disappeared, and in popular language he is still said to ‘sign,’ 
though he makes only his mark.” 

These citations establish that, in the absence of a statutory prohibi- 
tion, the making of a mark to an instrument with the intent of verifying y 
and authenticating it is a valid signature. Our statute does not expressly "4 
prohibit the signing of a will by a mark, and, in my opinion, the affixing 
of the cross by the decedent was a sufficient signing, and as all the other 
statutory requisites to the signing and declaring have been complied with ie 
this instrument should be probated as the last will and testament of the a 
deceased. : 
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(Essex Circuit Court, January 4, 190). 





Contract by Correspondence— Failure to Perform— Rule as to Damages. ce 


Mr. John O. H. Pitney for plaintiff. Pi 

Messrs. Coult & Howell for defendant. 

SWAYZE, J.: The plaintiffs in this case are dealers in metal working 
machinery in the City of Philadelphia; the defendants are manufacturers 








of machine tools in the City of Newark. In August, 1899, correspond- 4 
ence began between the parties, as to prices of a boring mill. On e, 





September 2, 1899, the plaintiffs wrote to the defendants stating that . 
they had an inquiry for a boring mill “of your style C, and shall be glad : 
if you will let us know as to what delivery you can make on your various 
sizes.’ On September 5 the defendants replied, “We can make delivery 
of any size machine in about four months’ time. While this may seem 
long, no one else can do any better except in promises.” 

On September 13 the defendants wrote that they had an inquiry by 
telegraph for a boring mill of larger size, and that the master mechanic 
from the company who made the inquiry was at Philadelphia awaiting a 
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reply. On September i3 the defendants wrote that they had given up, 
for the present, the manufacture of any machine larger than those having 
a four-inch bar. On September 14 the defendants wrote, urging the 
plaintiffs to make a special endeavor to build the larger machine, and 
added, “He also wants your C machine (the smaller size), but he wants 
the carriage to be about 36x30 inches instead of 36x24 inches. Can you 
make this change, and, if so, would there be any additional cost? Kindly 
let us know regarding this. We sincerely trust that you may see your 
way clear to build this larger machine, as we feel quite positive it would 
be the means of our being able to place others for you.” On September 
15 the plaintiffs write: “There is no difficulty for us to furnish a 30x36- 
inch carriage for our C machine. We frequently make changes of this 
kind. We shall be glad to take your order for a C with a 30x36-inch 
carriage, at an extra charge of $15 net for the larger carriage.” On 
September 25 the defendants wrote, giving an order for a C machine with 
the changes mentioned in the prior correspondence. In this letter the 
defendants restated the prices as set forth in the prior correspondence, 
and added the words, “Delivery four months.” On September 26 the 
defendants wrote, “We acknowledge receipt of your order No. 178, which 
shall have our prompt attention.” 

The plaintiffs insist that this made a contract for the machine 
described in the letter of September 25, at the price therein stated, to be 
delivered in four months. The defendants insist that no contract was 
made. Apparently the defendants’ contention is that the letter of Sep- 
tember 26 was merely an acknowledgment of the order and a promise to 
give the question of its acceptance or rejection prompt attention. I think 
the letter was more than a promise to consider the question of accepting 
the order. 

[ find, as a matter of fact, that the letter of September 26 was an 
actual acceptance of the order of September 25, and that a contract was 
made by the defendants for a machine to be built in accordance with the 
order of September 25. This is the natural meaning of the language of 
their letter of September 26. This construction is confirmed by the 
subsequent language used by the defendants. After considerable corre- 
spondence they wrote, on November 11, that they would be unable to 
accept any more orders for “B” or “C” machines for delivery before 
“next summer.” The use of the word “more” indicates, to my mind, that 
the defendants themselves looked upon the order of September 25 as an 
accepted order. On January 9 the defendants wrote that they would 
be unable to undertake any “C” machines before “next autumn.” 
Thereupon the plaintiffs made efforts to procure a suitable machine to 
fill the order in the open market. The defendant never made any 
attempt to fill the order. 

I find that the plaintiffs used reasonable diligence to procure such a’ 
machine, and that it was not to be bought in the market. 

Subsequently the plaintiffs made efforts to adjust the claim for 
damages of their own customer against them for a breach of their own 
contract, and, after some negotiation, actually settled the claim of their 
customer for $200. y 

Under these circumstances the plaintiffs are entitled to recover 
damages of the defendants. 
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It was conceded at the trial that, if a contract was made, the plaintiffs 
were entitled to damages. But it was argued that their damages should 
be limited to the loss of profits on the re-sale. The plaintiffs claim, in 
addition to the loss of profits, the $200 which they had paid in settlement 
of the claim against themselves and a small sum for expenses incurred in 
the effort to procure a machine in the market to take the place of the 
machine which the defendants had agreed to build. It sufficiently 
appears from the testimony that machines of this kind are made to order 
and are not a commodity ordinarily bought and sold in the market. In 
my judgment the defendant entered into the contract with knowledge 
that the machine was bought for a re-sale to a particular customer. The 
fact that the plaintiffs were dealers in metal working machinery would. 
of itself, I think, be sufficient to charge the detendants with notice that 
the machine was bought for a re-sale. Whether this is so or not, the 
contract formed by the letter of September 25 and 26 must be read in the 
light of the previous correspondence. ‘The essential features of that cor- 
respondence were actually embodied in the letter of September 25; the 
price was the price theretofore quoted; the time of delivery was the time 
within which the defendants had declared they were able to deliver; the 
machine ordered varied from the machine usually manufactured in 
exactly the features which had been mentioned, and the letter of Septem- 
ber 14 had expressly stated that the plaintiffs’ customer required these 
very changes; the extra cost of these changes was repeated in the order of 
September 25. 

Baron Alderson, in Hadley v. Baxendale (9 Exchequer 341, at page 
353) stated the rule of damages as follows: “Where two parties have made 
a contract which one of them has broken, the damages which the other 
party ought to receive in respect of such breach of contract should be 
such as may fairly and reasonably be considered either arising naturally, 
that is, according to the usual course’ of things, from such breach of 
contract itseif, or such as may reasonably be supposed to have been in 
the contemplation of both parties, at the time they made the contract, 
as the probable result of the breach of it.” This rule has been approved 
in this state. The precise question now involved seems not to have 
been decided in New Jersey. Of the numerous English cases follow- 
ing Hadley v. Baxendale | think it necessary to cite only four. In 
Borries v. Hutchinson (18 C. B. N. S. 445) the defendant, at the 
time of entering into the contract, knew that the plaintiffs were 
buying for a foreign correspondent, but did not know, until some 
months afterward, that the goods were destined -for St. Peters- 
burg. The plaintiff had, m fact, contracted to sell the caustic soda in 
question in that suit to a merchant at St. Petersburg, and that merchant 
had contracted to sell to a soap manufacturer at the same place, both 
sales being, of course, for an advance in price. In consequence of the 
failure of the defendant to deliver the soda at the time required by the 
contract the plaintiffs were compelled to pay a higher rate of freight and 
insurance, and they also paid the sum of 159 pounds which their customer 
claimed as compensation for what he had been cbliged to pay to his cus- 
tomer for failure to perform the sub-contract. It was conceded that the 
plaintiffs were entitled to recover the profit on the first re-sale. The 
court held that they were also entitled to recover the excess of freight and 
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insurance paid, but held that the amount paid by way of damages for the 
loss of profit on the sub-sale was too remote. Erle, C. J., said: “The 
defendant had notice, at the time of entering into the contract with the 
plaintiffs, that they had contracted with one purchaser on the continent. 
For the damages resulting from that it is agreed that he is responsible. 
But he had no notice of the subsequent re-sale, and it is not to be assumed 
that the parties contemplated that he was to be held responsible for the 
failure of any number of sub-sales. These could not in any sense be 
considered as the direct, natural or necessary consequence of a breach of 
the contract he was entering into.” 

If the damages paid in this case by the plaintiffs to the Harrisburg 
Company, their customer, had been for a loss of profits by the Harrisburg 
Company on a re-sale of the machine, Borries v. Hutchinson would have 
been an authority in favor of the defendants’ contention. The damages 
paid by the plaintiffs in this case, however, were damages for a loss to 
the Harrisburg Company itself, caused by the plaintiffs’ failure to carry 
out their contract. I think, therefore, that Borries v. Hutchinson is to 
be distinguished from the present case. Borries v. Hutchinson was 
decided in 1865. In 1874 the case of Die Elbinger Actien-Gessell Schafft 
Fur Frabrication Von Eisenbahn Material v. Armstrong was decided by 
the Court of Queen’s Bench (L. R. 9 Q. B. 473). In that case the 
defendant, in January, 1872, agreed to furnish the plaintiffs with certain 
wheels and axles. ‘The plaintiffs were under contract with a Russian 
Railway Company to deliver certain wagons, for which the wheels and 
axles were intended. By this contract the plaintiffs were bound to pay 
two roubles per wagon for each day’s delay in delivery. In the course 
of the negotiations between the plaintiffs and the defendant, the plaintiffs 
were informed of this contract, but neither the precise day of delivery nor 
the amount of the penalties were mentioned. Delay occurred in the 
delivery of the wheels and the plaintiffs, in consequence, had to pay 
certain penalties, which were compromised at a rouble per day, amount- 
ing in the whole toa hundred pounds. The court held that the plaintiffs 
were entitled to recover, but that the measure of their damages was not 
to be fixed by the penalties which they were obliged by their con- 
tract to pay the Russian Railway Company. Justice Blackburn 
said: “If the judge had told the jury expressly that the penalties 
as such could not be recovered, but that the plaintiffs were 
entitled to such damage as in their opinion would be fair com- 
pensation for the loss which would naturally arise from the delay, 
including therein the probable liability of the plaintiffs to damages by 
reason of the breach through the defendants’ default of that contract, to 
which, as both parties knew, the defendants’ contract with the plaintiffs 
was subsidiary, the direction would not, at all events, have been too 
unfavorable to the defendant.” And the court held that a jury would 
in all probability, and might reasonably, have assessed the damages at 
the amount actually paid by way of penalty. That case is an authority to 
the extent that where the defendant knows of the sub-contract the plaintiff 
can recover of the defendant such damage as he may have been obliged to 
pay to his vendee. It may, perhaps, be distinguished frora the present 
case by the fact that the defendants in the case cited may have known the 
name of the plaintiffs’ customer. I do not think this appears from the 
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report of the case. So far as appears, all that the defendant knew was 
that there was to be a re-sale to a Russian Company under penalties. 

The case last cited was followed and approved by the Court of 
Appeal, in 1885, in the case of Grebert-Borgnis v. Nugent (15 Q. B. 
Div. 85). In that case the defendant contracted with the plaintiff to 
deliver sheep skins of a particular kind. When the contract was made, 
the defendants knew that, except as to price, it corresponded with and 
was substantially the same as a contract which the plaintiff had entered 
into with a French customer of his, and that it was made in order to 
enable the plaintiff to fulfill that contract. There was no market for 
goods of the description contracted for. The plaintiff's customer recov- 
ered damages against him, in the French court, for twenty-eight pounds. 
The Court of Appeal held that the plaintiff was not only entitled to recover 
as damages the amount of profit he would have made had he been able 
to fulfill his contract with his customer, but also damages in respect of 
his liability to such customer. It was held that the plaintiff was not neces- 
sarily entitled to recover the amount of the judgment which had been 
recovered against him in the French court, as that might embrace 
elements of damage which were not within the contemplation of the 
plaintiff and defendant; but then held that the sum awarded by the French 
court was a reasonable sum, and that the plaintiff was entitled to recover 
that amount. 

I think the last two cases cited above state the rule of law which will 
be adopted in this state, and that the plaintiff is entitled to recover, in 
addition to his profit, such reasonable sum as he may have been compelled 
to pay to his vendee. The proof as to the damages of the Harrisburg 
Company is not very satisfactory, but the plaintiffs seem to have made 
every effort that they could to reduce these damages and to settle at as 
reasonable a sum as possible. They actually settled for one-half the 
amount demanded by the Harrisburg Company. The sum for which they 
settled ($200) seems to me not an unreasonable sum for failure to deliver 
a machine of the character which the defendants had contracted to build. 
The plaintiffs were justified in settling the case. I do not think they 
were bound to litigate with the Harrisburg Company. Indeed, in the 
case of Hammond v. Bussey (20 Q. B. Div. 79) (decided by the Court of 
Appeal in 1888), it was argued that the plaintiffs ought not to recover the 
costs of an unsuccessful defense of an action by their sub-vendees. The 
court, however, held that the defense was reasonable and allowed the 
plaintiffs to recover the costs to which they had been put in that action. 
In the present case the Harrisburg Company was entitled to some dam- 
ages. The plaintiffs would have had no defense in an action brought by 
the Harrisburg Company. The only question in such a suit would have 
been the amount of the damages. I think it was reasonable for the 
plaintiffs to settle the claim of the Harrisburg Company as they did, and 
that, in the absence of any proof on the part of the defendants that the 
sum paid by plaintiffs was an unreasonable sum, they ought to have judg- 
ment therefor in this action. ’ 

The amount spent by the plaintiffs in the effort to procure another 
machine in the market was small and seems to have been a necessary 
expense and the result of the defendants’ breach of contract. 
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I find, therefore, in favor of the plaintiffs and against the defendants, 
and assess the damages at the sum total of the profit lost on the re-sale, 
the $200 paid by way of settlement of the claim of the sub-vendee and 
the expenses to which the plaintiff was put. 

If counsel cannot agree upon the dates from which interest should be 
calculated, I will dispose of that question hereafter. 


STATE v. KERR ET AL. 
(Passaic Oyer and Terminer, January, 1901.) 
Indictment for Murder—Separate Trial. 

An application for a separate trial for the defendant, George J. Kerr, 
jointly indicted with three other persons for murder. 

DIXON, J.: Section 64 of the criminal procedure act (P. L., 1898, 
p. 866) declares that when two or more persons are jointly indicted for 
the same offense, except for conspiracy, and upon such indictment before 
the trial thereof is removed into the Supreme court, any one of the said 
persons on application to said court on affidavit that some one or more of 
said persons so jointly indicted with him, whom he shall name, is or are 
as he is advised by his counsel, whom he shall also name, a material wit- 
ness or witnesses for him on the trial of said indictment and without whose 
testimony he cannot safely proceed to trial, shall, by order of said court, 
be allowed a trial separate from the person or persons whom he shall so 
name as such material witness or witnesses. 

The defendant, George J. Kerr, jointly indicted with three other 
persons for the murder of Jennie Bosschieter, presents to the Court of 
Oyer and Terminer his affidavit in accordance with the provisions of the 
above statute, and thereupon moves for a trial separate from Death and 
Campbell, two of the other defendants. 

The words of this statute do not embrace the Court of Oyer and 
Terminer, but I think it is not possible to suggest a reason for address- 
ing so peremptory a direction to the Supreme court which would not apply 
with at least equal force to this inferior court when dealing with so grave 
a crime as that here charged. This court in such a state is certainly 
within the spirit of the law, and therefore I deem myself almost con- 
strained by this statute to grant the motion. 

The motion is not rested on this ground alone. It appears that 
Death and Campbell have made certain statements with regard to their 
own connection with the alleged crime which to some extent implicate 
Kerr, and these statements the prosecutor intends to put in evidence on 
the trial of those two defendants; such statements are not legal evidence of 
Kerr’s guilt, but, being introduced on his trial jointly with the other 
defendants, they might bias the minds of jurors against him. In Com. v. 
James, 99 Mass. 441, the Supreme court of Massachusetts held that a 
motion for separate trial based on such a ground should be granted. 

The prosecutor resists the application on the ground of expense, and 
that, outside of the incriminating statements mentioned, the testimony 
on behalf of the state against each of the defendants will be substantially 
the same and will show their joint participation in all the transactions 
that go to make up the alleged crime. Upon consideration of the reasons 
urged for and against the application, my judgment is that the motion for 
a separate trial ought to be granted. 
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WILLIAM G. SHARWELL, PROSECUTOR, v. BOARD OF EDUCATION OF 
THE TOWN OF KEARNEY, NEW JERSEY. 


(New Jersey Supreme Court, December, 1900. ) 
Public Work—Bids—Certiorari. 


On application for certiorari. 

The Board of Education of the town of Kearney advertised for 
proposals to erect a school house in that town by separate contracts for 
the various kinds of work. On November 12, 1900, the proposals were 
received. For the carpenter work William G. Sharwell bid $8,989, and 
Eustice Brothers $8,990. Other bids being higher were thrown out and 
the two mentioned were laid over until the meeting of the Board a week 
later. Similar course was taken as to the proposals on the other kinds of 
work. At the adjournment the various contracts were awarded, that for 
the carpenter work being given to Eustice Brothers, who also received a 
contract for the steam fitting, their bid being $190.00 less than the one 
next higher. Mr. Sharwell did not compete for that work. He promptly 
procured a rule to show cause why a certiorari should not issue to review 
the award to Eustice Brothers of the contract for the carpenter work, with 
an ad interim stay; under which rule affidavits have been taken. 


Mr. Edward Kenny for the prosecutor. 

Mr. M. M. Forrest for the defendants. 

COLLINS, J.: The statute applicable to the building of the school 
house in question provides that ail contracts shall be awarded to the lowest 
responsible bidder. (P. L. 1900, p. 210, Sec. 59). The prosecutor’s 
responsibility is conceded. The grounds of discrimination in favor of 
Eustice Brothers seem to have been that the Board considered the differ- 
ence between the bids as only nominal, so that they were justified in 
preferring either and gave their preference because Eustice Brothers were 
local tradesmen, while the prosecutor’s business was in Newark, and that 
the fact that Eustice Brothers had the contract for the steam fitting ren- 
dered it advantageous to the town that they should do the carpenter work 
as well. 

I think these grounds insufficient, and that it was the plain duty of the 
Board to award the contract for the carpenter work to the prosecutor, and 
I cannot state too strongly the proposition that municipal Boards have 
no right to override the law that governs them. Where no discretion is 
imposed, none can be exercised. 

Nevertheless, on the present application, the public interests must 
control and I shall deny the writ, leaving the prosecutor to his individual 
remedy and the members of the Board of Education to whatever responsi- 
bility they have assumed in violating the statute. 

It would not be sound judicial discretion on my part to embarrass the 
contractors for the other work, who are entirely without blame, and to 
delay for months the erection of the school house and involve the town in 
a considerable pecuniary loss simply to teach a lesson. 

The rule to show cause is discharged and the writ of certiorari applied 
for will be denied without costs. 
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FIDELITY TRUST CO. v. CLERK OF SUPREME COURT. 


(N. J. Supreme Court, November 12, 1900.) 


Mandamus—Clerk of Supreme 
court—Indices to judgments— 
Right to examine.—Prior to the 
year 1897 the clerk of the Supreme 
court received to his own use all of 
the fees derived from the furnishing 
of searches for judgments in his of- 
fice. In that year (P. L. 1896, p. 
50) the clerk was placed upon a sal- 
ary in lieu of all fees, and the gross 
income of the office was turned into 
the state treasury. At this period 
there was, and there still is, in use 
in this office a system of indexing 
judgments called the “Patent or 
Short Form,” which differs from 
the older method of appending a 
separate index to each book of 
records, although this older method 
is still kept up. The patent indices 


enable a search to be more quickly 
made. The cost of keeping up 
both of these forms of indices has, 
since 1897, been paid out of the 
state treasury. In January, 1900, 
a demand was made upon the clerk 
of the Supreme court by the attor- 
ney of a company lawfully engaged 
in the business of guarantying titles 
to real estate for permission to ex- 
amine these patent indices. Upon 
the refusal of the clerk to permit 
the company to make the examina- 
tion, this application was made for 
a mandamus to compel the clerk to 
permit the examination of the said 
indices by the relator. Held, that 
no clear legal right of the relator 
has been violated. 


Application by the Fidelity Trust Company for mandamus against the 
clerk of the Supreme court to show cause why it should not issue. Rule 


discharged. 


This matter was heard upon the following 
“Agreed State of Facts. 

“It is stipulated and agreed, by and between the attorneys of the 
respective parties in the above-stated action, that said cause be disposed 
upon the following agreed state of facts: 

“First. Fidelity Trust Company is a corporation of the State of New 
Jersey, having authority by law and engaged in the business, inter alia, of 
examining and guarantying titles to realty in the State of New Jersey. 

“Second. That in the prosecution of said business it is the practice for 
Fidelity Trust Company, in the examination of any particular title, to 
procure from the office of the clerk of the Supreme court searches for 
judgments remaining of record against parties so connected with the title 
being examined as to make said judgments a lien thereon. 

“Third. That the judgments in the Supreme court which have been 
recovered within the past twenty years are recorded in a large number of 
books remaining on file in the office of the clerk of the Supreme court. 

“Fourth. That each of said books has an index in the front of the 
same, in which the judgments recorded in said books are indexed under 
the first letter of the name of the person against whom the judgment was 
recovered. Said indices are voluminous, but are kept up so far as the 
judgments are actually recorded, and, besides these, there are auxiliary 
indices, carrying down to date all judgments entered, whether actually 


recorded or not. 


“Fifth. In addition to said indices, there is also what is known as a 


patent or short form of indices, from an inspection of which it is practica- 
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ble to make a search against any given name more quickly. Said short- 
form indices were started many years ago, under the direction of Beniamin 
F. Lee, late Clerk of the Supreme court, and were paid for by him, and 
have been maintained down to the present time, and are at present kept 
up by the employees in the office of the clerk of the Supreme court, who, 
since said office has been placed on a salary basis, are paid by the state. 
That said office, as now administered, brings a substantial profit over and 
above its operating expenses and revenue to the state. That a large 
portion of said revenue comes from searches ordered by lawyers and by 
title companies throughout the state, of which Fidelity Trust Company is 
one. That at the present time, upon request, individual members of the 
Bar are allowed to examine said indices, but title companies, engaged in 
the business of assuring titles, as aforesaid, are not allowed to examine 
said indices. That should the revenue arising from searches made for title 
companies be taken away, because of allowing said title companies to 
make their own searches, the profit arising to the state from the adminis- 
tration of the office of the clerk of the Supreme court would be consider- 
ably lessened.” 
Argued June term, 1900, before Dixon, Garrison and Collins, JJ. 


Mr. Thomas N. McCarter, Jr., for relator. 
Mr. S. H. Grey, Atty. Gen., for defendant. 


GARRISON, J.: The question to be determined upon this applica- 
tion is whether the clerk of the Supreme court should be commanded to 
permit the Fidelity Trust Company to examine the patent or short form 
of indices described in the fifth section of the “Agreed State of Facts;” 
and this, in turn, depends upon whether the relator has a clear legal right 
to the inspection demanded in its behalf. The leading case in this state 
upon this general subject is Lum v. McCarty, 39 N. J. Law 287. In that 
case the Court of Errors held that county clerks are not entitled to demand 
fees for searches of the records in their offices made by an attorney for 
his client. The ratio decidendi of this case, as to the records of convey- 
ances and mortgages, was that the right of public access to them was 
conferred by pertinent statutes, and that as to the records of judgments 
they likewise were free to the public, because they were “public records, 
and were public property, kept in a public place, at the public expense, for 
the public benefit.” 


With respect to indices of judgments, the opinion said that, “for the 
convenience of the public in examining these (judgments) the law provides 
for the making of proper indexes of their contents. Nixon’s Dig. ‘Prac- 
tice Act,’ Sec. 77.” This statutory regulation is that county clerks shall 
enter complete records of judgments “in a separate book, to be kept for 
that purpose, with a complete alphabetical index to the same.” Lum v. 
McCarty is, therefore, an authority for the rule that a member of the 
general public may, without payment of a fee, search for judgment records 
in the public office in which they are by law required to be entered, and, 
to that end, have a right of access to the books required to be kept for that 
purpose, with an alphabetical index to the same. This decision is, by the 
facts of the case, limited to the indices of the separate books in which 
judgments were directed to be entered, and by the reasoning of the case 
it is confined to the indices that the clerk is by law required to keep. It 
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is not, therefore, an authority with respect to the patent indices with which 
we are concerned, which are of a different character, and are not required 
by any law to be kept. It is not an authority for the broad doctrine con- 
tended for that whatever the public pays for it may lawfully demand the 
right to use. There is a sense, however, in which this doctrine is 
illustrated in the present case, although not in the manner for which 
contention is made. 

By the Act of March 5, 1896 (P. L. 1896, p. 50), the clerk of the 
Supreme court was placed upon a salary, and the gross receipts of the 
office were turned into the state treasury. 

The effect of this legislation was that thenceforward, the clerk must 
serve two publics—one, the comparatively small public composed of those 
who make a personal use of the office; the other, the !arger public, com- 
prising all the citizens of the state, into whose treasury the earnings of the 
office go. This double trust furnishes, I think, the key to the situation 
before us; for back of each of these trusts there is a legislative policy— 
one respecting the use of the office, the other respecting its earnings. 
The two are mutually exclusive, but are not necessarily conflicting. Upon 
the one hand, it is plainly the legislativ e policy that certain things are to 
be furnished by the state free of charge; on the other, it is clearly the 
legislative policy that the office shall produce an income to the state. In 
a given case the question is that of ascertaining which of these is the legis- 
lative will. 

In the present case there are several considerations that lead me to 
the conclusion that the intended beneficiary of the legislature in maintain- 
ing at public cost these patent indices is the citizen public, that is inter- 
ested in the state treasury, rather than the smaller public that makes 
actual use of the office. 

In the first place these patent indices are not required by law to be 
kept, and the separate indices that are so required are kept and are open 
to the relator as one of the public. 

Second. These patent indices are not required to be kept at all. 
They might, at any moment, be discontinued without violence to the 
clerk’s official bond or to the written or unwritten law of his office. 

Third. In Lum v. McCarty the indices declared to be public were 
those that were required by law to be kept; and in the case of Barber v. 
Title Co., 58 N. J. Eq. 158, 32 Atl. 222, it was said, in the opinion of the 
Court of Errors and Appeals, that ‘“‘the case of Lum v. McCarty carries 
the right of the public to its extreme limit.” 

Fourth. Under the fee system, these patent indices were used solely 
for the emolument of the clerk. The change by which that official was 
placed upon a salary, and the gross receipts of his office declared to be 
‘for the sole use of the State of New Jersey” (P. L. 1896, p. 50), did not 
enlarge the right of special access of the public to the contents of the 
office; it simply placed the state in the clerk’s stead with respect to the 
earnings. What before was accessible remained accessible, and what 
before was inaccessible remained so. In view of this legislative 
programme the fact that these indices are kept up at public expense is 











440 THE NEW JERSEY LAW JOURNAL. 


entirely consistent with their inaccessibility to the public; it is the opposite 
course that would be inconsistent with this policy of law. 

As the result of these considerations, my conclusion is that (to put 
it no stronger than necessary) the relator has not that “clear legal right” 
to inspect the indices in question which is essential to the exercise of the 
discretion appealed to by this application. The rule to show cause should 
be discharged. 
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(Abstracts of Recent Opinions). 
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Municipal corporations—Penal ordinances—Construction.—W here a 
penal ordinance does not impose any penalty for the violation of a certain 
section thereof, penalties provided as to other sections cannot be imported 
into that section to sustain a conviction thereunder on the ground that it 
is a fair implication from the whole ordinance that such was the intent of 
the municipality in passing it. State (Cope, Prosecutor) v. Mayor, Etc., 
of City of Atlantic City. (Mr. G. A. Bourgeois for prosecutor. Messrs. 
Godfrey & Godfrey for defendants). Argued before Van Syckel and 
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Fort, JJ. Opinion by FORT, J., November 9, 1900. 4 

Municipal corporations—Control of streets—A municipal power to E 
prevent and remove obstructions, encroachments and incumbrances in a 
and upon all streets of the municipality implies an authority to appoint * 
agents to ascertain the lines and courses of the streets, in order that legal 4 
measures may be taken for the removal of any encroachments found to E 


exist. State (Lathrop, Prosecutor) v. Mayor, Etc., of City of Morristown. 
(Messrs. Randolph, Condict & Black for prosecutor. Mr. C. Augustus 
Muir for defendant). Argued before Garrison, Collins and Dixon, JJ. 
Opinion by DIXON, J., November 12, 1900. 

Attachment—Dissolution—Jury trial—1. After bond given and 
appearance entered in attachment, the writ of attachment will not be 
quashed; but if it clearly appears that it is sued out wholly for a claim for 
which attachment wiil not lie, or against a person who is not subject to 
attachment, the property attached will be discharged from the lien 
attempted to be imposed upon it. 2. If there is a question of fact as to 
the existence of a claim for which attachment will lie, the plaintiff is 
entitled to go to a jury upon it, and the lien will not be vacated. Moore 
v. Richardson. (Mr. Walter H. Bacon for plaintiff. Mr. E. A. Arm- 
strong for defendants). Argued before Van Syckel and Fort, JJ. Opinion 
by VAN SYCKEL, J., November 12, 1900. 


MISCELLANY . 


MR. KELSEY TO RETURN FEES. _ retained by him while in office. 
()n Januarv 25 the New Jersey | These fees are variously estimated 
Court of Errors and Appeals, by | at from $20,000 to $27,000. The 
unanimous vote, affirmed the judg- exact amount to be refunded will 
ment of the Supreme court, by be determined by commissioners to 
which former Secretary of State | be appointed for that purpose. 
Henry C. Kelsey is required to No opinion will be filed in the 
return to the Prerogative court fees | Court of Errors, as there was an 
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entire affrmance of the opinion in 


the court below written by Chan- | 
cellor Magie, then Chief Justice, in | 


November, 1899. A somewhat 
similar decision was made by Chief 
Justice Beasley in the case reported 
in 15 Vroom 1. 


Shortly after the decision in the | 


Kelsey case Justice Fort filed an 
pinion in the Supreme court 
which decides that the executors 
of the late George S. Duryea, for- 
merly Commissioner of Banking 
and Insurance, should refund to the 


state $11,899 collected by him | 


while in office. The question 
involved was almost identical to 
that in the Kelsey case, but a state- 
ment of facts was agreed upon by 
both sides, the amount collected by 
Mr. Duryea during the five years 
involved being admitted. 

The fees were for valuing the 
policies and annuity bonds of life 
insurance companies, and_ the 
decision will affect the income of 
the present commissioner, William 
settle, to the extent of between 
$2,000 and $3,000. 


ADDED TO STATE LIBRARY. 


The proprietors of the “State 
Gazette,” at Trenton, have donated 
to the State Library the following 
newspaper files, which will prove 
invaluable for historical purposes: 
Seven volumes of Bach’s Philadel- 
phia “Aurora,” from 1801 to 1810; 
eight volumes of “National Intelli- 
gencer and Washington Adver- 


tiser;” one volume of Dunlap & | 
Advertiser,” | 


Claypoole’s “Daily 
1794; one of New York “State 
Gazette,” 1789; two of Trenton 
“Daily Monitor,” 1864 to 1865; one | 
of Trenton “Evening Argus,” 1872- | 
1873, and one of “New Jersey | 
Journal,’”’ 1792-1793; also 109 vol- | 
umes of the Trenton “Daily State 
(azette,” from 1797 to 1889. 





FIRST WOMAN LAWYER IN ITALY 


Rome has the distinction of pos- 
sessing the first woman lawyer of 
Italy, in the person of Signorina 
Teresa Labriola. She has just 
passed her examination with 
honors. After taking her degree 
she addressed a commission of the 
University of Rome for three hours. 
She now lectures at the University, 
together with her father and 
brother. Signorina Labriola is a 
well-known writer on scientific sub- 
jects. 


RESIGNATION OF THE CHIEF 
JUSTICE. 


Qn Friday, January 25, Chief 
Justice Depue sent in his resigna- 
tion to Governor Voorhees, accom- 
panied by the following letter: 


DEAR Str.—I send herewith my resignation of 
the office of Chief Justice, to take effect on the 
sixteenth day of November next. 

When the office of Chief Justice was first ten- 
dered to me I was not a candidate for the office, 
nor did I expect it. The offer was made and ac- 
cepted without condition or qualification. 

At that time I was upon my fifth term as a Jus- 
tice of the Supreme Court, a term which would 
not ex; ire until the sixteenth day of November 
next. When the appointment for that term was 
made by Governor Werts, in 1894, I resolved with 
the concurrence of my family. that at the close of 
that term I would withdraw. The situation was 
not changed by the fact that I became Chief Jus- 
tice. 

It will have been over fifty-five years since I 
began the study of law, and of this period thirty- 
five years have been devoted to the labors of the 
bench. For that period I have hai iittle rest, 
and I have felt that the time had come when I 
was entitled to rest. 

With the quiet labors of the court of Errors and 
Appeals I would be content, but adding to them 
the duties that devolve on the Chief Justice in 
the Supreme Court, and the duties I should dis- 
charge in the Circuit, there is more labor than I 
care at this time to undergo; and I much prefer 
to withdraw when the public wonder why I 
should do so than to wait until the public wonder 
why I do not. Yours respectfully, 


DAVID A. DEPUE. 
Newark, N. J., Jan. 24, 1901. 


ENGLAND’S NEW CHIEF JUSTICE. 


Lord Alverstone, who has just 
been appointed to succeed Lord 
Russell as Lord Chief Justice of 
England, has been known in the 
legal world for years under the 
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name of Sir Richard Webster, as 
one of the ablest lawyers and judges 


in England. Sir Richard was 
Attorney-General in the Parliament 
in 1885, and, with the exception of 
one year, held that office until 1892. 
It was during this period that he 
became famous as counsel for the 
London “Times” before the Par- 
nell Commission. In later years he 
figured prominently as_ leading 
counsel in the trial of the Jameson 
raiders. Since 1892 he has been 
Lord Justice of Appeal, and there- 
fore comes to his present high office 
not only by virtue of his eminent 
legal ability, but in the natural 
order of succession. 





TRIBUTES TO EX-GOVERNOR 
LUDLOW. 


The oral and written tributes 
paid to the character of the late 
ex-Governor Ludlow, who was, at 
his death, a Justice of our Supreme 
court, have been too numerous and 
lengthy for a transfer to these col- 
umns either in whole or in part. 
At a meeting of the Middlesex Bar 
addresses were delivered by Judge 
Strong and Messrs. Hicks, Elmen- 
dorf, Runyon, Parker and Silzer. 
The resolutions were drafted by ex- 
Senator A. V. Schenck, and among 
other things said: “In his profes- 
sional relations no one ever ques- 
tioned the honesty of purpose or 
intention of Governor Ludlow. 
He was known and recognized by 
his kind and courteous demeanor 
as Judge, especially to the younger 
menibers of the Bar, which gained 
him their life-long esteem and 
friendship.” 

At the meeting of the Atlantic 
County Bar addresses were made 
by Messrs. Thompson, Perry, 
Abbott, Cole and Kelly. The reso- 
lutions, reported by  ex-Judge 
Joseph Thompson, in behalf of the 
committee, contained the following: 


THE NEW JERSEY 


LAW JOURNAL, 


“His spotless public and private life, 
long and honorable career and pro- 
fessional attainments gave him dis- 
tinction as judge, lawyer and pub- 
lic citizen.” 

The New Brunswick 
News” of December 27 


“Home 
published 


| in its entirety the funeral sermon by 


Rev. Jacob Cooper, D. D. 


OBITUARIES. 


MR. THOMAS N. MCCARTER, SR. 
The Bar of Essex county and of 
the state lost one of its best-known 
and oldest and most-respected 


' members in the death of Thomas 


Nesbitt McCarter, sr., who died at 
his home in Newark, Friday, Jan- 
uary 4. Mr. McCarter had not 
been in good health for some time, 
and it was known that he had a 
weak heart. He had an attack of 
grippe and on the day of his death 
his heart trouble became serious. 
He rallied, but in the evening 
passed away at nine o'clock, sur- 
rounded by his children. 

Mr. McCarter was of Scotch- 
Irish descent, and was born in Mor- 
ristown on January 21, 1824, being 
a son of Robert Harris and Eliza 
Nesbitt McCarter. His youth was 
spent in Newton, Sussex county, 
and at the age of sixteen years he 


| entered the junior class of Prince- 


‘ton College. 


| ton, 


At his graduation, 
in 1842, he delivered one of the 
commencement orations. 

He began the study of law in the 
office of Martin Ryerson, in New- 
and in October, 1845, was 
admitted to the Bar. From that 


_ year until 1853 he was Judge Ryer- 


son’s partner. He rose rapidly in 
his profession, and in 1862 gained 
distinction as a member of the leg- 
islature. As Chairman of the Com- 


| mittee on Ways and Means he pre- 





pared the tax law, which was neces- 
sary to give the state revenue in 
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war times. 


a Democrat, but he believed in the | 
war for the suppression of the Re- | 


bellion and became a Republican. 
In 1865 Mr. McCarter removed 
to Newark, and from 1868 until 


1882 had as a law partner Oscar | 


Keen. Later he and his son, 
Robert H., and his son-in-law were 
associated together as McCarter, 
Williamson & McCarter, and did an 
extensive business. He became 
counsel for large corporations, 
including the Lehigh Valley Rail- 
road Company, the Morris Canal 
and Banking Company and the 
East Jersey Water Company. 

Mr. McCarter was a fluent and 
vigorous speaker, and was always 
ready and resourceful in arguing a 
case. He was a good jury lawyer 
and an able counsel in the highest 
courts. He was a trustee of 
Princeton University, an  incor- 
porator of the Dickinson Law 
School in Carlisle, Pa., a Vice Pres- 
ident of the Scotch-Irish Society of 
America and a Director of some 
large business concerns. He wasa 
member of the First Presbyterian 
Church. 

In 1849 he married Mary Louise, 
daughter of Uzal C. McCarter, of 
Newton, who died in 1896. He 
leaves three sons, Uzal H. McCar- 


ter, President of the Fidelity Trust | 


Company; Robert H. McCarter 
and Senator Thomas N. McCarter; 


also three daughters, Mrs. Carter | 


H. Baylis, Mrs. E. B. Williamson 
and Miss Eliza McCarter. 

At the funeral, held at the First 
Presbyterian Church, Rev. Dr. 
Frazer, pastor, the honorary pall- 
bearers were: Chancellor William 
A. Magie, Chief Justice David A. 
Depue, Vice Chancellor John R. 
Emery, Vice Chancellor Henry C. 
Pitney, Justice 


Wheeler H. Peckham, of New 


York; Cortlandt Parker, sr., John | 


Gilbert Collins, | 
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Up to that time he was | J. McCook, Robert H. Sayre, Rev. 


Dr. E. R. Craven, of Philadelphia; 
Edgar B. Ward, Warren N. Trus- 
dell, Amzi Dodd, James P. Dusen- 
berry and Colonel Edward H. 
Wright. In the body of the church 
were more than one hundred mem- 
bers of the Bar, who marched 
in a body from the Chancery Cham- 
bers. Governor Foster M. Voor- 
hees was among the number, and 
accompanying him were _ several 
members of the Supreme court. 

A meeting of the Bar of Essex 
county was held in the Chancery 
Chambers in Newark on the morn- 
ing of the day of the funeral, when 
addresses were made by Hon. Cort- 
landt Parker, Mr. Edward Q. 
Keasbey and Judge Elwood C. 
Harris. Among other things Mr. 
Parker said: “In his death the Bar 
has lost one of its most successful 
and deserving members. Deserv- 
ing first, because he gave his mind 
to his profession and to very little 
else. It seemed at one time that 
there was a temporary disposition 
to engage in public life, and he was 
successful there,’ too, but to be a 
leading, useful and able lawyer was 
almost his sole ambition. The 
thought has occurred to me that 
to be a successful advocate one 
must possess two ingredients—a 
love of contest and the possession 
of sound, roundabout common 
sense. From these two ingredi- 
ents, properly mingled, is formed 
the great advocate. With Mr. Mc- 
Carter these two ingredients were 
always together. He enjoyed a 
contest in court and brought to his 
aid a fertility of resource, increased 
by industry, which made him a 
remarkable man in that direction. 
He never gave up, but fought with 
all his might, and at the same time 
possessed that proportion of com- 
mon sense which enabled him to 
rise to that post which few can 
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attain. Thomas N. McCarter was 
regarded not only in the state, but 
out of it as well, as one of the great 
exemplifications of what a New 
Jersey lawyer could be. When I 
say that I say a great deal, for the 
great New Jersey lawyer is a great 
common lawyer, and a great com- 
mon lawyer stands higher than any 
other kind wherever the English 
language is spoken.” 

Mr. Keasbey spoke of Mr. Mc- 
Carter’s great mental power and his 
untiring industry in the preparation 
and presentation of all cases in 
which he took part. The Commit- 
tee on Resolutions, of which Mr. 
William B. Guild was Chairman, 
reported among other resolutions 
the following: 

“Resolved, That in our deceased brother, 
Thomas Nesbitt McCarter, we recognize the model 
lawyer. the lawyer of the old school, able, indus- 
trious, faithful to his clients, self-sacrificing in 
their cause, never stooping to the use of base 
methods to secure success. high-toned, honorable, 
and possessing those qualities of heart and mind 
which won the confidence and respect of the 
courts before whom he appeared, and of his 
brethren at the bar 

‘* Resolved, That by his genial temper, his affa- 
bility to all, and his general deportment in his 
intercourse with others, he endeared himself to 
his friends and associates, and by his indepen- 


«lence of character, his strict integrity and high 
honor, he secured the esteem of the community.” 


MR. 


Mr. Mark R. Sooy, of Mount 
Holly, died on January 19. The 
cause was congestion of the lungs. 
A week previous, while in Philadel- 
phia, Mr. Sooy was attacked with 
neuralgia of the heart and was 
removed to Mount Holly a day or 
two later. 

Mr. Sooy was born at Green 
sank, Burlington, in April, 1846. 
In 1864 he entered the University 
of Lewisburg, Pa., and in 1867 
entered the sophomore class at 
Princeton College, graduating in 
1870. Subsequently he was a 
teacher and farmer; was principal 
of the Mount Holly Institute from 
1872 to 1875; was admitted as 
attorney in New Jersey, February, 
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1877, and as counsellor, November, 
| 1882. He was a law partner of Mr. 
| Joseph H. Gaskill, now Judge, of 
Mount Holly, from 1877 to 1881. 

Mr. Sooy was an ardent Republi- 
| can, and it was thought would have 
been appointed to the Bench had 
he lived. The Mount Holly “Mir- 
ror” speaks of him as “a man of 
exceptional intellectual attain- 
ments, whose wonderful breadth of 
mind and studious habits made him 
easily the master of any subject.” 
He was an eloquent campaign 
orator. A widow, one daughter 


| and three sons survive him. 


COLONEL MORRIS R. HAMILTON. 


Colonel Morris R. Hamilton, for- 
mer State Librarian, -lied at the 


_ home of his daughter in Trenton on 





January 24, after an illness extend- 
ing Over one year or more. 

Colonel Hamilton was born at 
©xford Furnace, Sussex county, 
May 24, 1820, and was the son of 
Samuel R. Hamilton, who was 
Quartermaster General of New Jer- 
sey for twenty-five years. He was 
descended in direct line from Gov- 
ernor John Hamilton, Provincial 
Governor of New Jersey from 1736 
to 1747. Educated at the Law- 
renceville Classical School, ‘he 
entered Princeton and graduated 
from that College in 1839; studied 
law with his father and was 
admitted as attorney at the Sep- 
tember term, 1842. He practiced 
his profession for two years, then 
for five years filled a position in the 
Philadelphia Post Office, after 
which he became a successful news- 
paper editor, extending over a 
period of forty years. His first 
editorship was of the “True Ameri- 
can,” Trenton, from 1849 to 1853, 
after which he occupied editorial 
positions upon newspapers in New 
York City, Newton, Camden, New- 
ark, Kansas City, Mo.; Elizabeth 
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and Philadelphia. He obtained his 
rank of Colonel through an ap- 
pointment upon the personal staff 


of Governor Fort in 1851. He was 
State Librarian from 1884 until 
1899. At the time of his death he 


was engaged upon an extensive 
and laborious history of New Jer- 
sey, which had occupied his atten- 
tion for many years and which, un- 
fortunately, he left unfinished. 
While Colonel Hamilton was a 
Democrat of the old school, he had 
friends in all political parties, being 
a man of warm personal feelings, 
strong attachments and possessed 
of literary knowledge and _ tastes 
above the ordinary. In many re- 
spects he made a model librarian. 


STATE NOTES. 


The Atlantic County Bar Associ- 
ation, at a meeting held at May’s 
Landing, passed a resolution re- 
questing that upon the retirement 
of Chief Justice Depue “we request 
and insist upon the appointment of 
a South Jersey lawyer, so that the 
Bar of this county and litigants may 
not be subjected to unnecessary de- 
lay, inconvenience and expense in 
transacting the legal business of the 
county.” 

The Paterson Bar Association 
met on January 8th and re-elected 
as president Mr. George S. Hilton, 
and, as secretary, Mr. John R. 
Beam, and also elected Mr. Thomas 
M. Moore Vice-President. <A res- 
olution was passed endorsing the 
proposed amendments to the Con- 
stitution formulated by the State 
Par Association. It was also de- 
cided to hold the annual banquet on 
February 4, John Marshall Day. 

The Atlantic County Bar has 
been agitating removal of the 
county seat to Atlantic City, or, if 
not that, then a removal thereto of 
the courts when causes are to be 
tried before a jury. 
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Mr. Patrick H. Laverty, former 
Sheriff of Hudson county, and for- 
mer keeper of the State Prison, 
from which latter office he was re- 
moved by impeachment in 1886, 
died recently in Hoboken from an 
attack of grippe. He was sixty- 
seven years old and a native of Ire- 
land. 


APPOINTMENTS BY THE GOVER- 
NOR. 


Since the organization of the 
State Legislature the Governor has 
made the following important ap- 
pointments: 

Chancellor—Hon. 
Magie, re-appointed. 

Chief Justice—Hon. David A. 
Depue, re-appointed. Upon the 
resignation of Chief Justice Depue, 
to take effect November, 1901, 
Hon. William S. Gummere was ap- 
pointed to succeed him. 

Justices of the Supreme Court— 
Hon. A. Q. Garretson, re-appoint- 
ed; Hon. J. Franklin Fort, re-ap- 
pointed; Hon. Charles E. Hen- 
drickson; Hon. Mahlon Pitney. 

Judge of Court of Errors and 
Appeals—Garret D. W. Vroom. 

Law Judges—Essex county, Al- 
fred L. Skinner, re-appointed; Sa- 
lem county, Clement H. Sinnick- 
son, re-appointed; Sussex county, 
Henry Huston, re-appointed. 

Prosecutors of the Pleas—Glou- 
cester county, Lewis Starr, re-ap- 
pointed; Passaic county, Eugene 
Emley, re-appointed; Warren 
county, George A. Angle, re-ap- 
pointed. 

District Court Judges—Orange, 
Charles Bb. Storrs, re-appointed; 
Passaic, William W. Watson, re- 
appointed; Elizabeth, Edward S. 
Atwater, re-appointed; Paterson, 
William I. Lewis, re-appointed; At- 
lantic City, Robert H. Ingersoll, re- 
appointed. 

Adjutant General Alexander C. 
Oliphant re-appointed. 


William J. 
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BOOK NOTICES. 


AMERICAN NEGLIGENCE 
REPORTS, Current Series 
(Cited Am. Neg. Rep.). All the 
Current Negligence Cases de- 
cided in the Federal Courts of the 
United States, the Courts of Last 
Resort of all the States and Terri- 
tories and Selections from the In- 
termediate Courts, together with 
Notes of English Cases and An- 
notations. Edited by John M. 
Gardner, of the New York Bar. 
Vol. VIII. Remick & Schilling, 
Publishers, New York. 1900. 


This volume is of unusual inter- | 


est. It contains all the current de- 
cisions on the subject of negligence, 
but the notes added by the editor 
are much more voluminous than 
those which have been published 
heretofore in this series of reports. 
They are also of greater interest as 
a whole. Among these notes we 
find the following: Liability for per- 


sonal injuries caused by electric | 
wires; liability for injuries to cus- | 


tomers and employees in store and 
place of business; liability of land- 


lord and tenant for injuries caused | 


by dangerous and defective prem- 
ises;elevator accidents to employees 


and passengers; passengers riding | 


on footboards and platforms of cars 
struck by objects near track; collis- 
ions on street railroads by which 
persons other than passengers or 
employees are injured; ejection of 


persons from trains; person stand- | 
ing on station platform struck by | 


flying body struck by locomotive, 
proximate cause; collisions on 
steam railroads by which employees 
are injured owing to the negligence 
of railroad companies; collisions on 
steam railroads by which employ- 
ees are injured; employees injured 
in explosion; notes of recent cases 
relating to railroad fires; liability of 
railroad companies for damages 
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from fire caused by sparks from lo- 


comotives. All the cases cited in 
these notes are of comparatively re- 
cent date, and, if the volumes of 
this series continue to increase in 
interest as they have in the past, 
the set will become indispensable 
to all active practitioners. 

THE NEW JERSEY Lawyers’ 
Diary and Bar Directory, 1901. 
Containing also schedule of time 
for service of notices, County and 
District Court Rules and Prac- 
tice, County and State Officers, 
etc. Compiled for the conveni- 
ence of the Bar by Charles W. 
Parker, Counselor-at-Law, Jer- 
sey City, N. J. Soney & Sage, 
Publishers, Newark, N. J. 1901. 
Price $1.50. 

This is the twelfth edition of this 
publication. The editor adds new 
information and data with each is- 
sue, and makes this little book of 
greater value with each successive 
publication. The members of the 
Bar of this state have come to de- 
pend upon it. It is more than a 
diary, for it contains all the neces- 
sary information relating to the Ser- 
vice of Notices, the Opening of the 
Terms, Court Days, County and 
District Court Rules and Practice, 
List of Officers, as well as a revised 
Directory of the Bar. 

LEAVES OF GRASS. By Walt 
Whitman. Executors’ author- 
ized edition, paper cover. Bos- 
ton: Small, Maynard & Co. 


Walt always loved the people, he 
liked to go about in his shirt sleeves, 
too. We think it must delight his 
shade to see this popular edition in 
shirt sleeve color. 

No picture is admitted to the 
Louvre until ten years after the 
death of the artist who painted it. 
It is now nearly ten years since the 
death of Walt Whitman, and it is 
fitting that the American people 
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should examine into the merits of 
his work, criticise the extravagant 
praise of some writers, condemn the 
severe criticisms of others and as- 
sign it its true place in American 
literature. Music and art ‘have 
made great strides during the Nine- 
teenth Century. Wagner has quite 
upset our old theories of writing 
music; new schools of painting 
have arisen, which better express 
the life and thought of our day, but 
poetry, the greatest of the arts, has 
made no advance. When we look 
for something “strikingly novel, gi- 
gantic, commanding, unprece- 
dented,” we have only one poet to 
whom we can turn: Walt Whitman. 
In “My Book and I” he says: “I 
have abandoned the conventional 
themes; none of the stock orna- 
mentation, or choice plots of love 
or war, or high exceptional person- 
ages of Old World song appear in 
my book; nothing I may say for 
beauty’s sake—no legend, or myth, 
or romance, nor euphemism, nor 
rhyme. But the broadest average 
of humanity and its identities in the 
now ripening Nineteenth Century, 
and especially in each of their 
countless examples and practical 
occupations in the United States 
to-day.” 

Like all iconoclasts, he has been 
so misunderstood, and so misrep- 
resented, that it is interesting tonote 
what a few of our greatest thinkers 
have thought of ‘his work. Emer- 
son wrote to him: “I find in your 
hook the most extraordinary piece 
of wit and wisdom. I rubbed my 
eyes a little to see if this sunbeam 
were no illusion, but the solid sense 
of the book is a sober certainty.” 
sronson Alcott pronounced him to 
be “greater than Plato.” Robert 
Louis Stephenson said: ‘“Whit- 
man’s ‘Leaves of Grass’ is a work 
of singular service—a book which 
tumbled the world upside down for 
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me, blew into space a thousand cob- 
webs of genteel and ethical illusion, 
and, having thus shaken my taber- 


'nacle of lies, set me back again 


_ original and manly virtues.” 


upon a strong foundation of all the 
John 


| Burroughs writes: “That he will 
| ever be in any sense a popular poet 
| is in the highest degree improbable; 


but that he will kindle enthusiasm 
in successive minds; that he will be 


| an enormous feeder to the coming 
| poetic genius of his country; that he 


will enlarge criticism and make it 
easy for every succeeding poet to 
be himself and to be American, and 
finally that he will take his place 
among the few major poets of the 
race, I have not the least doubt.” 
Steadman, than whom there can 


hardly be any higher authority, 


gives this as his opinion: “I may as 
well say now that both instinct and 
judgment, with our Greek choruses 
in mind, and Pindar, and the He- 
brew bards, long since led me to 
number him among the foremost 
lyric and idyllic poets.” Among 
his friends in England were Tenny- 
son, Swinburne and Rossetti. 

Some people can find-no humor 
in “Leaves of Grass.” To such we 
should like to quote: 

‘Come, Muse, migrate from Greece and Ionia, 
= those immensely overpaid ac- 


That matter of Troy and Achilles’ wrath and 
/Eneas’, Odysseus’ Wanderings, 


| Placard ‘ Removed’ and ‘ To Let,’ on the rocks of 


your snowy Parnassus, 
Repeat at Jerusalem, place the notice high on 
Jaffa’s gate and on Mount Moriah, 


| The same on the walls of your German, French 


and Spanish castles, and Italian collections, 
For know a better, fresher, busier sphere, a wide, 

untried domain awaits demands you.” — 

His favorite theme is America. 
In “Thou Mother With Thy Equal 
Brood” he says: 


‘Brain of the New World, what a task is thine, 
To formulate the Modern—out of the peerless 
grandeur of the modern, 


, Out of thyself, comprising science, to recast 





poems, churches, art, 
(Recast, may-be discard them, end them—may-be 
their work is done, who knows?) 
By vision, hand, conception, in the background 
of the mighty past, the dead, 
To limn with absolute faith the mighty living 
present. 
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And yet thou living present brain, heir of the 
dead, the Old World brain, 
Thou that lay folded like an unborn babe within 
its folds so long, 
Thou carefully prepared by it so long—happy 
thou, but unfoldest it, only maturest it, 
It to eventuatein thee.”’ 

One of his most beautiful poems, 
one that appeals to all, is “When 
Lilacs Last in the Dooryard 
Bloom’d.” In it occurs this dainty 
little verse: 

‘*In the dooryard fronting an old farm-house 
near the white-wash’d palings. 

Stands the lilac-bush, tall growing with heart- 
shaped leaves of rich green, 

With many a pointed blossom rising delicate, 
with the perfume strong I love, 

With every leaf a miracle.” 

His poems of sex have been se- 
verely criticised. His ideas of the 
relations of the sexes are peculiar, 
as is also. his idea of death. His 
thought is that both birth and death 
are sweet and sacred mysteries, and 
the scenes and events accompany- 
ing each are to be looked forward 
to with anticipation and pleasure; 


and why in this should he be 
wrong? 
ANNE GILCHRIST and Walt 


Whitman. By Elizabeth Porter 
Gould. Illustrated. 12 mo. Pp. 
89. Philadelphia: David McKay. 


“T want to thank you, as a wo- 
man, for the capacity of under- 
standing me,” said Walt Whitman 
to Elizabeth Porter Gould. “Per- 
haps only the combination of the 
pure heart and the broad mind 
makes this possible.” These words 
exactly describe Anne Gilchrist, a 
most womanly woman, endowed 
with a noble intellect. After ten 
years of an ideal married life, Mrs. 
Gilchrist was left a widow with four 
small children. She gave up her 
pretty home in London, next door 
to the Carlyles, and went to live in 
the country. Here she finished 
the “Life of Blake,” begun by her 
talented husband, a work which 
called forth words of commenda- 
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tion from men like Carlyle and 
Browning. About this time Wil- 
liam Michael Rossetti sent her his 
“Selections from Walt Whitman.” 
The feelings, “partly of indiffer- 
ence, partly of antagonism,” with 
which she opened the book, were 


| soon changed to a “boundless en- 
| thusiasm” for the great truths she 


| found within it. 


“What more can 


you ask of the words of a man’s 





mouth,” she wrote Rossetti, “than 


| that they should absorb into you as 


food and air, to appear again in 
your strength, gait, face—that they 
should be fibre and filter to your 
blood, joy and gladness to your 
whole nature?’ She was_ per- 
suaded that the great service of this 
kindling, vitalizing power was the 
grasp laid upon the present; the 
fearless and comprehensive dealing 
with reality. She used to think it 
was great “to disregard happiness 
to press on to a high goal careless, 
disdainful of it.” Now she fully 
saw there was nothing so great as 
“to be capable of happiness; to 
pluck it out “each moment and 
whatever happens;” to find that one 
can ride “as gay and buoyant on 
the angry, menacing, tumultuous 
waves of life, as on those that glide 
and glitter under a clear sky.” “If 
the poems did not seem to her equal 
in power and beauty, she felt they 
were ‘vital; that “they grew, they 
were not made.” She compared it 
all to the growth of a forest rather 
than the making of a palace or 
cathedral.” 

Influenced by Rossetti, she pub- 
lished “An Englishwoman’s Esti- 
mate. of Walt Whitman.” Then 
began her correspondence with the 
poet and the friendship that lasted 
till death. 

The Appendix, which contains 
“A Confession of Faith,” by Anne 


| Gilchrist, is even more interesting 


than the book itself. 
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